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the question whether the claimant's possession was in fact hostile. 7 
It must be admitted that not a few expressions scattered 
through text-books seem to strengthen the proposition that mere 
declarations disclaiming title may defeat acquisition of title by 
adverse possession. 8 And there is a considerable number of 
cases in various jurisdictions, including our own, which have, 
by their language, seemingly adopted that proposition.' No 
attempt is here being made to reconcile the irreconcilable. But 
it would seem clear that a mere admission that another has the 
legal title is not an admission that one's claim is subordinate to 
the holder of that legal title. 10 Whatever the defendant in the 
principal case acknowledged, whatever she said by way of 
acknowledgment, she still maintained her possession. It was 
the possession which, if unlawful, wronged the other, not the 
motive or belief of the possessor. 11 Where one knows that 
another claims and is enjoying what belongs to him, and neglects 
without excuse to prosecute his claim, he will be barred by the 
statute. 12 Any other result "subordinates the plain letter of 
positive law to a fanciful effect of motive or belief on the part 
of the adverse claimant." 13 

H. S. J. 

Trademarks: Relation of Trademark Infringement to 
the Law of Unfair Competition. — There are few clearer or 
more interesting examples of the influence of equitable princi- 
ples upon the common law than that shown in the change in the 
American law respecting property rights in trademarks. When 
one man infringed the trademark of another it used to be said 
that the latter had a property right "in the trademark" which 
the former had violated, and for which violation he must answer 
in damages. 1 It followed as a consequence that if the trademark 
was property at all it was property everywhere, and that "the 
manufacturer who has adopted and used a trademark has the 
same right in it at New York or San Francisco that he had at 

» Jones v. Williams (1896) 108 Ala. 282, 19 So. 317. 

8 "Third. The continuity of possession may be broken by a recognition 
of the owner's title during the period that the statute was running." 2 
Wood, Lim. (4th ed.) p. 1309. But the author after giving the variety of 
modes in which such recognition may be accomplished, adds, "or in any 
way which admits the superiority of the owner's title, and that the 
occupant holds under, for, or in subservience to him." 

'Dili v. Westbrook (1910) 226 Pa. 217, 75 Atl. 252. See dictum in 
McCracken v. San Francisco (1860) 16 Cal. 591 (cited in the principal 
case). 

"McAllister v. Hartzell (1899) 60 Ohio St. 69, 53 N. E. 715. 

"Supra, n. 10; French v. Pearce, 8 Conn. 439, 21 Am. Dec. 680. 

« Drayton v. Marshall (1839) 1 Rice Eq. (S. C.) 373, 33 Am. Dec. 84. 

« Supra, n. 10. 

i Derringer v. Plate (1865) 29 Cal. 292. 
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his place of manufacture." 2 It followed as a further consequence 
that the good faith of the subsequent adopter was no defense, 
even though he might be doing business in a distant locality to 
which the prior appropriator had never extended his trade. 3 

This conception of a trademark as being, in itself, legal 
property arose independently of, and prior to, the doctrine of 
unfair competition, a development of equity which is stated fully 
and with entire accuracy in the words of Lord Halsbury: "No- 
body has any right to represent his goods as the goods of some- 
body else." 4 

As the law of unfair competition developed it became evident 
that, whether a defendant had imitated the plaintiff's trademark 
or had stolen some of the good will of his business in any other 
way, as by copying the style of his packages or the architecture 
of his store front, the damage suffered by the plaintiff was 
identical in kind, namely a diminution of his business due to 
defendant's trading on his reputation. 

This identity of result once perceived, the subject of property 
rights in trademark cases was seen to be, not the trademark 
itself, but the good will of the plaintiff's business. The right 
to the advantage of the reputation of one's goods is clearly 
property, 6 and in all the cases this is really the only property 
which suffers by the defendant's act. 6 

The acceptance of this theory leads to the result, greatly to 
be desired, that a person who in good faith has built up a 
valuable business under a certain trademark is not to be deprived 
of his right to use it by the fact that another person in a distant 
locality happened upon the same mark first. For the right to 
the trademark, being but an element of the general right not 
to have the fruits of the reputation of one's goods stolen, can 
clearly not exist outside of the territory to which that reputation 
has been extended. 

The United States Supreme Court first clearly stated and 

2 Derringer v. Plate, supra, n. 1. See also Kidd v. Johnson (1879) 100 
U. S. 617, 25 L. Ed. 769. 

3 Hygeia Water Co. v. Consolidated Ice Co. (1906) 144 Fed. 139, 
affirmed 151 Fed. 10. 

4 Reddaway v. Banham, L. R. (1896) A. C. 199, 204. 

8 American Washboard Co. v. Saginaw Mfg. Co. (1900) 103 Fed. 281, 
50 L. R. A. 609. 

8 "The relief the courts give now does not, as formerly, rest on the 
theory that the plaintiff has property in his mark or name or business, 
but on the broad general principle that one person shall not by the use of 
any mark, symbol, device or name, or in any other way pass off his goods 
as those of another." Nims on Unfair Business Competition, p. 13. 

"The courts, at first inclined to develop the law along narrow and 
technical lines have come to see more and more clearly the fundamental 
principles upon which to act in extending this protection of the law to 

the achievements of business The law of trademarks is disappearing 

in a broader principle which prohibits unfair trade." W. K. Townsend, 
"Two Centuries Growth of American Law," by the faculty of the Yale 
Law School, p. 436. 
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applied this doctrine in 1915. T Then the court said, "The 
common law of trademarks is but a part of the broader law of 

unfair competition Common law trademarks, and the 

right to their exclusive use, are of course to be classed among 
property rights, but only in the sense that a man's right to 
the continued enjoyment of his trade reputation and the good 
will that flows from it, free from unwarranted interference by 
others, is a property right, for the protection of which a trade- 
mark is an instrumentality." 8 

This decision has been followed by the same tribunal in United 
Drug Co. v. Theodore Rectanus Company." There a party orig- 
inating and using the trademark in Kentucky was held entitled 
to the use thereof as against a firm making a prior use of the 
same mark in New England, upon the subsequent extension of 
its trade by the latter into Kentucky. The court says, "There is 
no such thing as property in a trademark except as a right 
appurtenant to the established business or trade in connection 
with which the mark is employed." These two cases, in identify- 
ing the law of trademarks with the simple doctrines of unfair 
competition, have rendered a noteworthy service to American 
law. 10 

The rule adopted by the Supreme Court has found no expres- 
sion as yet in the decisions of this state. In all the California 
cases where trademarks have been held to be infringed, the 
plaintiff seems to have been the first in the particular field as 
to which the controversy arose. 11 The dicta opposed to the rule 



T Hanover Star Milling Co. v. Metcalf (1915) 240 U. S. 403, 60 L. Ed. 
713, 36 Sup. Ct. Rep. 357. 

8 Mr. Justice Holmes was unable to assent to the reasoning of the 
court. He emphasized first the fact that the question is one of state law, 
and expressed the opinion that the right to the trademark is co-extensive 
with the "jurisdiction originating the right," illustrating by saying that a 
trademark used only in Chicago is good all over Illinois. This clearly 
adheres to the old concepton of a trademark as a right in gross, rejected by 
the rest of the court. 

9 (Dec. 9, 1918) 39 Sup. Ct. Rep. 48. 

10 It should be added that neither of these cases depends upon federal 
or state trademark statutes. Congress can legislate concerning trademarks 
only in connection with interstate commerce. Trademark Cases (1879) 100 
U. S. 82, 25 L. Ed. 550. The present act of Feb. 20, 1905, applies only 
where the infringing mark is used in interstate commerce. 33 U. S. Stats. 
L. 728, Sec. 16. In other cases the law of the state where the infringement 
tctlccs dIcLCC 3.oolics. 

11 Woodward v. Lazar (1863) 21 Cal. 448, 82 Am. Dec. 751 ; Derringer 
v. Plate, supra, n. 1; Pierce v. Guittard (1885) 68 Cal. 68, 58 Am. Rep. 
1, 8 Pac. 645; Sperry & Co. v. Percival Milling Co. (1889) 81 Cal. 252, 22 
Pac. 362; Spieker v. Lash (1894) 102 Cal. 38, 32 Pac. 362; Hainque v. 
Cyclops Iron Works (1902) 136 Cal. 351, 68 Pac 1014; Banzhaf v. Chase 
(1907) 150 Cal. 180, 88 Pac. 704. 

In the leading case of Derringer v. Plate, supra, n. 1, while it appears 
very clearly from the opinion that the decision would have been the same 
had_ the^ offending pistol maker been actually first in the market in 
California, the facts show that Derringer had already been doing business 
in California. Indeed, anyone at all familiar with early San Francisco 



204 CALIFORNIA LAW REVIEW 

are found in early cases, decided before the full recognition of 
the law of unfair competition, and are apparently confined to 
the expressions of a single judge. 12 There are also certain code 
sections which bear upon the question. Section 3199 of the 
Political Code provides that any person who has first adopted 
and used a trademark or name, whether within or beyond the 
limits of this state, is its original owner. 13 The Civil Code 
enumerates trademarks among tilings which may be the subject 
of property." Should the situation which arose in the principal 
case arise in California, and should a person employ in good 
faith a trademark previously adopted in some other locality, it 
would probably be contended that the code sections establish in 
the prior appropriator a right in gross to his trademark, in 
advance of the actual extension of his trade. But the primary 
purpose of section 3199 of the Political Code appears to be to 
limit the effect of the two sections which precede it. These 
provide that any person may record any trademark, that the 
Secretary of State shall keep a public record of such marks, and 
refuse to accept infringing marks. Section 3199 negatives the 
possible inference that a person might secure the right to use 
another's mark by being the first to record it. The section makes 
prior adoption and use, not prior recordation, the basis of the 
right. And as for Section 655 of the Civil Code, it need only 
be said that trademarks are property in the sense that they are 
an element of business good will, though in no other sense. It 
seems that there is no real obstacle in California to the accept- 
ance of the advanced doctrine adopted by the United States Su- 
preme Court. 

A. R. R. 

Wills: The Sufficiency of a Letter as an Olographic 
Will. — In the Estate of Dexter? the document admitted to pro- 
bate as a will was as follows: 

"Woodland, May 9, 1904. 

"I have stated to you before that I wish you to administer 
on my estate, when it has to be. So will put it in writing. 



history will recall many scenes wherein his deadly and easily concealed 
weapon played a part. 

12 See the quotation from the decision of Mr. Justice Rhodes in 
Derringer v. Plate, supra, n. 1, and also his expressions in Burke v. 
Cassin (1873) 45 Cal. 467, 479. 

"Between 1872 and 1885 section 3199 contained also a further 
requirement that the mark be recorded with the Secretary of State. 
See Whittier v. Dietz (1884) 66 Cal. 78, 4 Pac. 965. This requirement 
was not in force prior to the code. Cal. Stats. 1863, p. 157. It was 
abolished by amendment. Cal. Stats. 1885, p. 94. 

" Cal. Civ. Code, § 655. See also § 991. 

1 (1918) 56 Cal. Dec. 446. See prior notes on the general subject in 
5 California Law Review, 266, 354 and 503, and article by Nat Schmul- 
owitz, The Execution of Wills in California, 5 California Law Review, 
377, 452. 



